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Under considerabon are the Enforcement Bureau’s Motion to Compel Production of 
Documents, filed on August5, 2003, by the Enforcement Bureau (“Bureau”); a letter dated 
August 7,2003, from Bureau counsel to the Presiding Judge; and a Joint Opposibon to Enforcement 
Bureau’s Motion to Compel Producbon of Documents, filed on August 14, 2003, by NOS 
Communications, Inc., Affinity Network Incorporated, and NOSVA Limted Partnership 
(collecbvely “Companies”). 

The Bureau seeks an order compelling the Companies to produce documents responsive to 
document request numbers 9, 10, 20, and 35-38 set forth in the Bureau’s First Request(s) for 
F’roducbon of Documents, filed on July 3, 2003.’ The Companies oppose the Bureau’s mobon, 
contendmg that compliance \nth theii requests would be unduly burdensome, and that their requests 
are overly broad, unnecessary, oi melevant Fur the reasons which f r h w ,  the Buipaa’s motion 
will be granted m part and denied in p i t .  

Document..&e*.9” The C:omparlres objechons are sustamed in part and overruled in 
part. Title Jl of the Comunicahons Act, unlike Title III, contains no prowsion pernutting the 
Comssion to evaluate the general character qualifications of a Title II licensee. In addition, the 
Comssion’s rules do not ask for character information kom enbbes seelang authority to prowde 
common camer smces .  Therefore, the Bureau’s request for documents relatmg to all felony 
convictions of the pnncipals of the Companies is far too broad and does not “appear[ ] reasonably 
calculated to lead to the discovery of admmible evidence.” Secbon 1.31 I@) of the Commission’s 
Rules. 

However, the Companies wll be required to produce documents relabng to crimnal 
conwcbons “involv[ing] dishonesty or false statement” insofar as they pertain to their former or 
present officers, directors, partners, or shareholders. Such documents are clearly relevant to a 
deternunation of the credibility of potenbal wtnesses, Fed. R. End. # 609(a), and “appear[] 
reasonably calculated to lead to the discovery of admissible ewdence,” Secbon 1.311@) of the 
Comssion’s Rules, In this connechon, the bme limt specified m Rule 609@) of the Federal 
Rules of Ewdence shall be applicable to this request. 

By letter dated August 7, 2003, the Bureau withdrew its request to compel the Companies to produce I 

documents responsive to request number 41. 



Document Request 10. The Companies objecttons are sustained. The requested tax returns 
do not “appear[ ] reasonably calculated to lead to the discovery of adrmssible ewdence.” Section 
1.3 1 10)  of the Commission’s Rules. In addition, to the extent that the tax returns are requested for 
the purpose of ascertaining “fundamental informabon about the organizabon and relabonships of 
the Companies; the identi[t]y of the Companies’ officers, shareholders, and p”tners; and the nature 
of the businesses in which the Companies are engaged,”2 it is noted that such infombon has 
already been provlded or disclosed by the Companies in response to other document production 
requests, and in answers to the Bureau’s interrogatones and a h s s i o n s  requests. 

Document Request 20. The Companies objecbons are overruled. The requested 
documents are plainly relevant under Issue (a) in t h ~ s  proceeding and “appear[] reasonably 
calculated to lead to the discovery of admissible ewdence.” Section 1.3 110) of the Commission’s 
Rules. The fact that the productton of these documents may be time consuming, difficult, or require 
a great deal of work does not excuse the Companies from their obligation to produce them. 

Document Requests 35-38. The Companies objections are overruled in part and sustained 
in part. Thus, the requested documents should be produced only to the extent that they relate to the 
Winback Campaign. Such documents “appear[ ] reasonably calculated to lead to the discovery of 
adnussible evidence.” Section 1.3 110) of the Commission’s Rules. However, the Companies need 
not produce documents relating to “fraudulent marketing pracbces” in general. The request for 
those documents goes beyond the scope of the issues ln this proceedmg. It is well established that 
even where an issue is posed in general terms, no unrestncted mquuy is authonzed. Rather, the 
issue must be read in light of the facts upon which the designation of that issue was based. 
Kittyhawk Broadcasting Corporation, 20 FCC 2d 1011, 1021 (Rev. Bd. 1969); Catamount 
Broadcasters, Inc., 56 FCC 2d 730,736 n.22 (Rev. Bd. 1975); SRC, Inc., 11 FCC 2d 537,539 (Rev. 
Bd. 1968). Slnce the designahon of the issues m t h ~ s  proceeding was based solely on the Winback 
Campaign, inquuy into “fraudulent markebng practtces” in general does not “appear[ J reasonably 
calculated to lead to the discovery of admissible evidence.” Secbon 1.3 11@) of the Commission’s 
Rules 

Accordingly, IT IS ORDERED that the Enforcement Bureau’s Motion to Compel 
F’roduchon of Documents, filed by the Bureau on August 5, 2003, IS GRANTED to the extent 
discussed above and IS DENIED in all other respects. 

IT IS FURTHER ORDERED that the Companies SHALL PRODUCE the documents 
requested by the Bureau wthm 10 days of the release of t b s  order or Withm such other pen& of 
time as the parhes may mutually agree. 

FEDERAL COh4MUNICATIONS COMMISSION 

Motton to Compel at 10. 

Arthur I. Steinberg 
Administrabve Law Judge 
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